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 [1] Reports of Cases Argued and Determined in the Courts of Exchequer, and Exchequer Chamber, Michaelmas Term, 1 Victoriæ .

Case. The declaration stated that the plaintiff was a servant of the defendant in his trade of a butcher; that the defendant had desired and directed the plaintiff, so *1031 being his servant, to go with and take certain goods of the defendant's, in a certain van of the defendant then used by him, and conducted by another of his servants, in carrying goods for hire upon a certain journey; that the plaintiff, in pursuance of such desire and direction, accordingly [2] commenced and was proceeding and being carried and conveyed by the said van, with the said goods; and it became the duty of the defendant, on that occasion, to use due and proper care that the said van should be in a proper state of repair, that it should not be overloaded, and that the plaintiff should be safely and securely carried thereby: nevertheless, the defendant did not use proper care that the van should be in a sufficient state of repair, or that it should not be overloaded, or that the plaintiff should be safely and securely carried thereby, in consequence of the neglect of all and each of which duties the van gave way and broke down, and the plaintiff was thrown with violence to the ground, and his thigh was thereby fractured, &c. Plea, not guilty. 

At the trial before Parke, J., at the Lincolnshire Summer Assizes, 1836, the plaintiff, having given evidence to shew that the injury arose from the overloading of the van, and that it was so loaded with the defendant's knowledge, had a verdict for 100l. In the following Michaelmas Term, Adams, Serjt., obtained a rule to shew cause why the judgment should not be arrested, on the ground that the defendant was not liable in law, under the circumstances stated in the declaration. In Hilary Term, Goulburn, Serjt., and N. R. Clarke, shewed cause. The declaration is sufficient, at least after verdict. One objection will probably be, that it does not state that the plaintiff was to be conveyed in the van, but only that he was to go with and take the goods by the van. But, taking all the allegations together, the statement is sufficient after verdict. It is stated that the plaintiff was on the van in pursuance of the defendant's directions. [The Court intimated that the declaration was sufficient as to this point.]

Secondly, the action is maintainable on general principles of law. There is no valid distinction between this case [3] and that of an ordinary coach passenger; the service of the servant is the consideration here, as the money of the passenger is there. [Lord Abinger, C. B. The passenger pays his money in consideration of being carried, and there is an implied contract that he shall be carried safely: and he has no means of knowing how the coach is constructed or loaded. Here the servant is on the premises, and has the means of knowledge. It is not the case of a servant hired for that particular occasion, but of a general servant.] It does not appear on the face of the declaration, that the plaintiff knew the van was overloaded, and it cannot be intended after verdict: on the other hand, it does not appear that the defendant knew it. The question therefore is, whether a master, who directs a servant to get upon an overloaded vehicle, the servant giving his service for taking care of the master's goods carried therein, is not liable if the servant sustains an injury by its breaking down in consequence of such overloading. It is not merely the omission of not using a sufficient vehicle, but an act of commission in allowing it to be overloaded. Suppose a coach passenger saw, when he got up, that the coachman was intoxicated or the horses unruly, would his right to recover for an injury in consequence be affected? [Parke, B. I apprehend the contract would only be to carry as safely as could be, in the condition in which the passenger knew the vehicle to be. Lord Abinger, C. B. Could a stage-coachman, who has a restive horse to drive, which he knows to be so, sue his master for an injury done him by the horse? The plaintiff was not bound to go by an overloaded van; he consents to take the risk. If it had appeared that the master undertook that the van was sufficient, it would be different.] It might have been more proper to allege that the defendant so undertook, but the declaration is in substance equivalent to that, at least after verdict, since it states that it was the defendant's duty to [4] use proper care that the van should not be overloaded. The promise and the duty are co-extensive. 

Adams, Serjt., contrà. The cause of action, supposing that any exists, arises out of an implied contract on the part of the master so to load the van as that the plaintiff should be carried safely; but he cannot be made liable in this action on the case except there be a common-law liability, such as to raise a duty. To found any action against the defendant, several circumstances must combine. First, it must appear that the carriage was overloaded by the defendant's direction or with his knowledge; and this it may be admitted the declaration does disclose. Secondly, it ought to *1032 appear that the plaintiff was ignorant of the overloading, which is no where suggested. Thirdly, the defendant must have ordered the plaintiff to go on the van. There is no clear averment that that was the fact; the “desire and direction” of the defendant, in pursuance of which the plaintiff alleges that he went on the van, is only to go with it and take care of the goods. [Lord Abinger, C. B. That is an ambiguous expression; the plaintiff interprets the ambiguity to mean that he was to go in the van; and we may so interpret after verdict.] But further, it ought to be shewn that it was necessary for the plaintiff to do so in order to perform his duty; and (which is perhaps the same proposition in more general terms), that the order was a lawful command, which he was bound as a servant to obey. The mere command of the master will not render him liable, unless the thing commanded fell fairly within the necessity of the servant's duty. There ought to have been an averment that it was necessary for the performance of his duty of conveying the goods that he should go in the van. But even if all these circumstances concurred, they would not constitute a common-law liability, but a liability arising out of a contract, and the action should have [5] been assumpsit, not case. To render the defendant liable in case, the existence of malice, express or implied, was necessary. 

The judgment of the Court was now delivered by Lord Abinger , C. B. This was a motion in arrest of judgment, after verdict for the plaintiff, upon the insufficiency of the declaration. [His Lordship stated the declaration.] It has been objected to this declaration, that it contains no premises from which the duty of the defendant, as therein alleged, can be inferred in law; or, in other words, that from the mere relation of master and servant no contract, and therefore no duty, can be implied on the part of the master to cause the servant to be safely and securely carried, or to make the master liable for damage to the servant, arising from any vice or imperfection, unknown to the master, in the carriage, or in the mode of loading and conducting it. For, as the declaration contains no charge that the defendant knew any of the defects mentioned, the Court is not called upon to decide how far such knowledge on his part of a defect unknown to the servant, would make him liable. 

It is admitted that there is no precedent for the present action by a servant against a master. We are therefore to decide the question upon general principles, and in doing so we are at liberty to look at the consequences of a decision the one way or the other.

If the master be liable to the servant in this action, the principle of that liability will be found to carry us to an alarming extent. He who is reponsible by his general duty, or by the terms of his contract, for all the consequences of negligence in a matter in which he is the principal, is responsible for the negligence of all his inferior agents. If the owner of the carriage is therefore responsible for the sufficiency of his carriage to his servant, he [6] is responsible for the negligence of his coach-maker, or his harnessmaker, or his coachman. The footman, therefore, who rides behind the carriage, may have an action against his master for a defect in the carriage owing to the negligence of the coach-maker, or for a defect in the harness arising from the negligence of the harness-maker, or for drunkenness, neglect, or want of skill in the coachman; nor is there any reason why the principle should not, if applicable in this class of cases, extend to many others. The master, for example, would be liable to the servant for the negligence of the chambermaid, for putting him into a damp bed; for that of the upholsterer, for sending in a crazy bedstead, whereby he was made to fall down while asleep and injure himself; for the negligence of the cook, in not properly cleaning the copper vessels used in the kitchen: of the butcher, in supplying the family with meat of a quality injurious to the health; of the builder, for a defect in the foundation of the house, whereby it fell, and injured both the master and the servant by the ruins. 

The inconvenience, not to say the absurdity of these consequences,  afford a sufficient argument against the application of this principle to the present case. But, in truth, the mere relation of the master and the servant never can imply an obligation on the part of the master to take more care of the servant than he may reasonably be expected to do of himself. He is, no doubt, bound to provide for the safety of his servant in the course of his employment, to the best of the judgment, information, and belief. The servant is not bound to risk his safety in the service of his master, *1033 and may, if he thinks fit, decline any service in which he reasonably apprehends injury to himself: and in most of the cases in which danger may be incurred, if not in all, he is just as likely to be acquainted with the probability and extent of it as the master. In that sort of employment, especially, which is described [7] in the declaration in this case, the plaintiff must have known as well as his master, and probably better, whether the van was sufficient, whether it was overloaded, and whether it was likely to carry him safely. In fact, to allow this sort of action to prevail would be an encouragement to the servant to omit that diligence and caution which he is in duty bound to exercise on the behalf of his master, to protect him against the misconduct or negligence of others who serve him, and which diligence and caution, while they protect the master, are a much better security against any injury the servant may sustain by the negligence of others engaged under the same master, than any recourse against his master for damages could possibly afford. 

We are therefore of opinion that the judgment ought to be arrested.
